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Before STEELE, Chief Justice, HOLLAND, BERGER, JACOBS and RIDGELY,
Justices, constituting the Court en Banc.

Upon appeal from the Court of Chancery. REVERSED and REMANDED.
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P.A., Wilmington, Delaware; Of Counsel: David D. Sterling, Esquire and Paul R.
Elliott, Esquire of Baker Botts L.L.P., Houston, Texas for Appellants Dan F. Smith,
Carol A. Anderson, Susan K. Carter, Stephen I. Chazen, Travis Engen, Paul S. Halata,



Danny W. Huff, David J. Lesar, David J.P. Meachin, Daniel J. Murphy and William
R. Spivey.

Edward P. Welch, Esquire, Edward B. Micheletti, Esquire, Jenness E. Parker,
Esquire, Rachel J. Barnett, Esquire of Skadden, Arps, Slate, Meagher & Flom LLP,
Wilmington, Delaware for Appellant Lyondell Chemical Company.

Pamela S. Tikellis, Esquire, Robert J. Kriner, Jr., Esquire (argued), A. Zachary
Naylor, Esquire, Scott M. Tucker, Esquire, Tiffany J. Cramer, Esquire of Chimicles
& Tikellis, LLP, Wilmington, Delaware; Of Counsel: Clinton A. Krislov, Esquire
and Jeffrey M. Salas, Esquire of Krislov & Associates, Ltd., Chicago, Illinois for
Appellee Walter E. Ryan, Jr.

BERGER, Justice:



We accepted this interlocutory appeal to consider a claim that directors failed
to act in good faith in conducting the sale of their company. The Court of Chancery
decided that “unexplained inaction” permits a reasonable inference that the directors
may have consciously disregarded their fiduciary duties. The trial court expressed
concern about the speed with which the transaction was consummated; the directors’
failure to negotiate better terms; and their failure to seek potentially superior deals.
But the record establishes that the directors were disinterested and independent; that
they were generally aware of the company’s value and its prospects; and that they
considered the offer, under the time constraints imposed by the buyer, with the
assistance of financial and legal advisors. At most, this record creates a triable issue
of fact on the question of whether the directors exercised due care. There is no
evidence, however, from which to infer that the directors knowingly ignored their
responsibilities, thereby breaching their duty of loyalty. Accordingly, the directors
are entitled to the entry of summary judgment.

FACTUAL AND PROCEDURAL BACKGROUND

Before the merger at issue, Lyondell Chemical Company (“Lyondell””) was the
third largest independent, publicly traded chemical company in North America. Dan
Smith (“Smith”) was Lyondell’s Chairman and CEO. Lyondell’s other ten directors

were independent and many were, or had been, CEOs of other large, publicly traded



companies. Basell AF (“Basell”) is a privately held Luxembourg company owned by
Leonard Blavatnik (“Blavatnik”) through his ownership of Access Industries. Basell
is in the business of polyolefin technology, production and marketing.

In April 2006, Blavatnik told Smith that Basell was interested in acquiring
Lyondell. A few months later, Basell sent a letter to Lyondell’s board offering $26.50
- $28.50 per share. Lyondell determined that the price was inadequate and that it was
not interested in selling. During the next year, Lyondell prospered and no potential
acquirors expressed interest in the company. In May 2007, an Access affiliate filed
a Schedule 13D with the Securities and Exchange Commission disclosing its right to
acquire an 8.3% block of Lyondell stock owned by Occidental Petroleum
Corporation. The Schedule 13D also disclosed Blavatnik’s interest in possible
transactions with Lyondell.

In response to the Schedule 13D, the Lyondell board immediately convened
a special meeting. The board recognized that the 13D signaled to the market that the
company was “in play,” but the directors decided to take a “wait and see” approach.
A few days later, Apollo Management, L.P. contacted Smith to suggest a
management-led LBO, but Smith rejected that proposal. In late June 2007, Basell

announced that it had entered into a $9.6 billion merger agreement with Huntsman

'On the day that the 13D was made public, Lyondell’s stock went from $33 to $37 per share.
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